DISCUSSION

It is undisputed that the Grassy Trail Dam is owned by the joint
venture and that the joint venturers are Kaiser and U.S,S.  A joint venture
is a legal entity in the nature of a partnership engaged in the joint
prosecution of a particular transaction for mutual profit.  Tex-CO Grain
Co., v. Happy Wheat Growers Inc., 542 S.W, 2d 934, 936.  The joint venture
of Kaiser and U.S.S, is a legal entity separate from either Kaiser or
U.S.S. as individual corporations.  The mutual rights and liabilities of
these joint venturers in respect to their common enterprise are
substantially those of partners.  Taylor v. Brindley, 164 Fed. 2d 235
(1947).  Since the ownership and operation of the Grassy Trail Dam is
vested in the separate entity of the joint venture, any rights or
liabilities accruing from the application of the Federal Mine Safety and
Health Act of 1977, would be directed to Kaiser and U.S.S. only to the
extent of their respective interest in the joint venture.

U.S.S. argues in its post hearing brief that since the joint venture
does not own any coal mines, does not mine any coal and does not prepare
any coal for market, it is not subject to the jurisdiction of the Act.
This argument overlooks the implication of section 3(i) of the Act.  If
water from the dam is used in, or to be used in, the "work of preparing the
coal", it is a "coal or other mine" and thus subject to the jurisdiction of
the Act.

The Secretary asserts that the Act gives jurisdiction over the dam
because the dam is owned, operated and controlled by a mining company; that
the dam is a surface facility close to the mine; and that the dam is used
in the mine operation and for the preparation of coal. (Vol. I, p. 83, 111,
144).

The Act does not concern itself with the question of ownership.
Whether the dam is owned by a mining company, or by the town of Sunnyside,
or by the joint venture is not controlling as to the question of
jurisdiction of the Act.  Whether the dam is close to the mine
(approximately 4 1/2 miles in this case) or whether it is 20 miles away is
equally not controlling.  If the water from the impoundment or dam is used
or to be used- in the "work of preparing the coal" it is a coal mine
according to the definition contained in section 3<h)(l) of the Act,  Thus,
the dam would be subject to the jurisdiction of the Act regardless of the
ownership of the dam or its location.

The final question is whether the water in the dam was used in the
"work" of preparing the coal" as that phrase is defined in section 3(i) of
the Act.  Is the water from the dam used, or to be used, in the "breaking,
crushing, sizing, cleaning, washing, drying, mixing, storing and loading of
... coal" or "such other work of preparing such coal as is usually done by
the operator of the coal mine?"
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